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Hardship
Distributions

Maximum
Hardship
distribution
after QDRO 
distribution

Suppose that a company sponsors a 401(k) plan that permits hardship 
distributions.  In 2005, half the 401(k) account was assigned to the spouse 
via a QDRO.  Now the participants wants a hardship withdrawal.  The 
account information is as follows:

     Value of 401(k) account at time of QDRO (2005):  $30,000
     Total 401(k) contributions as of 2005:  $20,000
     50% went to the spouse, leaving $15,000 in the account.
     Value of 401(k) account at current time:  $45,000
     401(k) contributions made since 2005:  $23,000.

What is the maximum hardship distribution?

When half the account went to the spouse, it was considered to be $10,000 of 401(k) 
contributions and $5,000 of earnings.  Therefore, the amount available for hardship now is the 
total of the remaining 2005 401(k) contributions ($10,000), plus the post-2005 401(k) 
contributions ($23,000), or $33,000.

Funding
Deficiencies
for DC plans

Interest charge We have a deficient MP plan.  I was looking at the new IRC section 412 to 
see what interest rate we should use for the accumulated deficiency, and 
guess what!  Any talk re interest charges to the minimum funding standard 
account have moved to section 430 (which applies only to nonunion DB 
plans) and to section 431 (which applies to union DB plans).  While section 
4971 (the excise tax section) refers to section 431 for the definition of the 
accumulated funding deficiency, it does that to simply get the definition that 
the accumulated funding deficiency is the net result of the funding standard 
account for the year.

So, is it true that no interest charge exists for a deficient money purchase 
plan?

If the statute doesn't provide any more for an excise tax, then the excise tax interest rate rules 
are not applicable.  To correct the operational failure, earnings would be required under EPCRS, 
from the date of the failure to the date of the correction (generally including losses).

Top Heavy 
Minimums

Is a top-heavy 
minimum due 
in the year of 
termination?

DC plan is top heavy and has a plan year ending 12/31. The plan terminates
on September 15, 2010. Normally, TH minimums are provided only if the 
employee is employed on the last day of the plan year.  (Assume that there 
are salary deferrals during the year so that, if a top heavy minimum is 
required, it needs to be made.)

Questions:
(1) For the 2010 plan year, is 9/15/2010 treated as if it were the last day of 
the plan year, so that only non-key employees who are employed on that 
date are entitled to a TH minimum?
(2) If (1) is Yes, is the 3% minimum calculated for compensation from 
1/1/2010-9/15/2010?
(3) If (1) is No, is there NO top heavy minimum for the 2010 plan year 
because the plan terminates before the end of the year (similar to the 
concept that there is no money purchase plan funding if the plan terminates 
before the end of the year and there is a last day employment requirement), 
or does the plan have to wait to see who is employed on 12/31/2010 to 
determine who is entitled to the TH minimum, even though the plan has 
terminated before that date?
(4) Is the answer to any of the above affected by whether the employer 
continues in existence through the end of 2010?

(1) Of course, if there is no employer contribution, there would not be an obligation to provide top
heavy minimum contribution.  But, if there were contributions to keys during the year, including 
elective deferrals, there is a top heavy minimum based on compensation and employment 
through 9/15/10.  Plan must liquidate within a reasonable time under Rev. Rul. 89-87 or else 
9/15 date may not be reasonable.  There is effectively a short plan year for top heavy purposes.

(2) yes

(3) n/a

(4) no change
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Union
Employees

How to credit 
hours when 
employee
works part of 
the year as a 
union
employee

Company has some employees who perform most of their hours as 
collectively-bargained employees, but also have hours that are not collective
bargaining hours.. The company has a plan for the nonunion employees and
covers the employees who are partially collectively-bargained, but only with 
respect to their non-collectively bargained hours of service.

The issue is whether providing them benefits in the nonunion plan based 
solely on their non-collectively bargained hours (and thus, counting only 
their nonunion wages) creates a 414(s) issue.

The coverage regulations clearly address a person who is part union and part non-union by 
saying that  an employee who performs hours of service during the plan year as both a 
collectively bargained employee and a noncollectively bargained employee is treated as a 
collectively bargained employee with respect to the hours of service performed as a collectively 
bargained employee and a noncollectively bargained employee with respect to the hours of 
service performed as a noncollectively bargained employee. See 1.410(b)-6(d)(2)(i).

It would seem logical that if the union employee (or an employee to the extent of his hours for 
which he is treated as a union employee) is an excludable employee with respect to a nonunion 
plan (or nonunion portion of a combined plan), that his union-covered compensation also should 
not be counted in determining whether the nonunion plan is nondiscriminatory. But there is 
nothing in 401(a)(4) or 414(s) regulations that says that explicitly. If we will only use 
compensation based on the status of the employee for that plan, it raises a 414(s) compensation 
issue that must be tested.
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401(k) safe 
harbors

suspension of 
non-safe
harbor match

401(k) plan relies on 401(k)(12) safe harbor by providing the 3% nonelective
contribution. It also provides a match that is not a safe  harbor match under 
section 401(k)(12), but does meet the requirements for the ACP safe harbor 
under section 401(m)(11).

The employer wants to suspend the match, but not the 3% nonelective 
contribution.

Issue: Does the suspension of the match cause the plan to have to  be 
amended to be subject to the ACP test for that year, or does it cause the 
plan to lose BOTH the ADP and ACP safe harbors.

Cannot make a mid-year change to any safe harbor except the ADP match or the safe harbor 
QNEC, because of notice rules.  Of course, a discretionary match may be modified.

Forfeitures Can forfeitures 
be used for 
deferrals

A client has a 401(k) plan with a matching contribution.  The employer 
decides to discontinue the match.  There are forfeitures of matching 
contributions.  Can the forfeitures be used to fund the deferrals …. That is, 
assume that deferrals for a given pay period are $20,000 and total 
forfeitures are $5,000.  Can the employer deduct $20K from the participants’
paychecks and then contribute only $15,000, making up the $5,000 
difference from forfeitures?

The plan, by the way, permits forfeitures to reduce employer contributions.
I’m concerned with a couple of things:

Although the forfeitures are used to reduce employer contributions, there 
seems to be something hinky about the employer pocketing the deferrals 
equal to the forfeitures – it converts plan money into employer money and 
that doesn’t seem kosher.

In addition, there’s the rule about not precontributing deferrals.  The regs, to 
my recollection, have an exception to that precontribution rule for matching 
contributions, but not for deferrals.  The fact that the exception is there for 
one and not the other leads me to believe (a) that the use of forfeitures for 
this purpose is problematic; and (b) if it isn’t problematic, the precontribution 
rule still applies, converting the forfeiture into a nonelective contribution.

Cannot fund deferrals with forfeitures.
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Nonspouse
Rollovers

Unlocatable
beneficiary

A participant died in 1997 we could not locate his nonspouse beneficiary 
until 2010. If he had lived the participant would have been 70 1/2 in 2003. Is 
the nonspouse beneficiary allowed to rollover ANY of the death benefit?
What if the account is forfeited before the 5-year period is expired under 
Treas. Reg. 1.411(a)-4(b)(6)?  Does the 5-year period toll while the 
forfeiture is outstanding, and only begin when the account is reinstated upon
locating the beneficiary?

No, the entire account should have been distributed as a required minimum distribution within 5 
years, so none is an eligible rollover distribution.  We would recommend submitting the plan for 
EPCRS relief in relation to the violation of IRC 401(a)(9), and request a waiver of excise taxes at 
that time.

Rule of Parity Deferral only 
participant

Does the rule of parity for vesting permit the disregarding of years of service 
for a rehired participant who was nonvested at termination in employer 
contributions but had salary deferrals?  What about someone who made no 
deferrals but could have?

If there is a vested amount, prior service cannot be disregarded, even if the vested account is 
attributable to deferrals.  IRC 411(a)(6)(C) and (D).   However, if there is a vested percentage, 
but no vested amount (i.e., no deferrals made in this example), the rule of parity does permit 
prior service to be disregarded.

Prohibited
Transactions

Violations of 
New Fee 
Rules

Under the new fee disclosure rules promulgated by the DOL, a failure to 
provide the disclosure turns the provision of services and the payment of 
fees therefor into a prohibited transaction.  1) If there is a violation (for which
the relief for inadvertent errors is not available) what is the "amount 
involved"?  2) What is needed to correct the transaction?

Failure to provide adequate notice would render all payment of fees subject to treatment as a 
prohibited transaction.  While correction of a prohibited transaction generally involves unwinding 
or undoing the transaction to the extent possible, here, providing the notice should serve as a 
permissible correction.  The amount involved would be the amount of fees paid.  While relevant 
private foundation regulations generally limit the amount involved to the amount by which these 
fees are "excessive," this treatment applies where the existence of an "excess" is what makes 
the transaction prohibited in the first place.  Guidance is not present which would similarly limit 
the taxable amount involved to this excess where the transaction is prohibited due to inadequate 
disclosure.

Safe Harbor 
401(k)

Timing of 
contribution

An employer had a safe harbor election for the plan year 2008.  The plan 
and company both operate on a calendar year.  The plan is a trustee 
directed, balance forward plan.  The required 3% contribution was, say, 
$15,000. Employer does not go on extension; employer puts the $15,000 
into the plan in September of 2009.  The contribution is not deductible for 
2008 (they'll deduct it in 2009).  However, under Section 415, it is not an 
annual addition for 2008, since it was not contributed within 30 days of the 
tax deadline.  However, it is SUPPOSED to go in for 2008 and be allocated 
for 2008.  Is there a failure to provide the safe harbor contribution for 2008?
If so, how to correct?  (Note, this could also be an issue anytime a QNEC 
needed to pass ADP or ACP testing is deposited more than 30 days after 
the tax return due date but within the 12 month correction period under IRC 
401(k).)  What if the deposit is not made until after 12/31/09 - that is, more 
than year after the plan year end to which it applies?

Contributions made after the Section 415 timing date of 30 days after the tax return due date are 
considered to be annual additions for the following year. However, if consider the contribution a 
self-correction under EPCRS, it is permissible to relate this back to the earlier year.  If the 
contribution is made after 12/31, you are clearly under EPCRS. [One of the exceptions to the 
415 timing rule is an erroneous failure to allocate.  See Treas. Reg. 1.415(c)-1(b)(6)(ii)(A).
EPCRS clearly treats post-415-period deposits that relate back to a prior plan year as an annual 
addition for the year to which it is meant to be paid, but EPCRS applies only after the 12/31/09 
deadline.  Therefore, there is a lack of guidance for the period between 30 days after the tax 
return due date and the end of the 12-month regulatory correction period.]

Hardship
Distributions

Determining
pre-1988
account

What advice would you give regarding trying to calculate (or estimate) the 
amount available for hardship from a 401(k) account when a plan may have 
cycled through 5 or 6 different service providers since 1988 (i.e. the plan 
data is simply not there to do a precise calculation)? Are there any 
reasonable estimation techniques you would suggest (short of simply paying
out the whole account)?

Make hardships only from known distributable amounts.

Loans Home Loan 
exception to 5 
year rule

What responsibility does the plan sponsor have to ensure that loan 
proceeds for a "home loan" are actually used for a principal residence 
purchase? Or is it up to the participant to confess if the home purchase falls 
through?

The IRS has not issued any specific guidance on how the rules under IRC section 72(p) apply 
with respect to purchase of a principal residence. As a prerequisite to making the distribution, 
the plan should get some kind of reasonable proof that the house purchase is pending, such as 
a copy of the contract or escrow agreements. It is also a good practice to get proof that the deal 
closed or that there is a search on for a new property if the deal fell through. If no future 
purchase is intended, the expectation is that the loan will be accelerated.
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401(k) safe 
harbors

Mid-year
modifications

Have the 401(k) Treasury regulations been changed to allow a safe harbor 
401(k) plan to be amended during the plan year to allow for provisions other 
than Roth and hardship withdrawals? What liability does the TPA have in 
the event the client and/or their advisor insist that the plan be amended 
even though they have been advised of the regulations?

Regs have not been changed.  The plan will fail the safe harbor requirement.

Jurisdiction IRS/DOL 
Shared
Responsibility

Why does it appear that the DOL and IRS do not have coordinated efforts 
for the EFAST2 filing and other retirement matters?

To be discussed from the podium.

Money
Purchase

Deficiency in 
contributions

I have a question regarding any penalty for failure to make the required 
minimum funding contributions to a money purchase pension plan after PPA
’06. I see that IRC Section 412(a)(2)(B) still contains a minimum funding 
requirement for money purchase pension plans. But IRC Section 4971 does 
not seem to provide any tax on failure to meet those minimum funding 
standards. Section 4971(a)(1) seems to assess a 10% penalty, but the 
definition of “unpaid minimum required contributions” in 4971(c)(4)(A) only 
talks about minimum contributions under Section 430, which is the single-
employer DB funding rules. Am I missing something, or is there no longer 
any penalty for not making minimum required contributions to a money 
purchase pension plan?

If the statute doesn't provide anymore for an excise tax, the excise tax is not chargeable.  There 
is still controlled group liability, and a failure to meet minimum funding standards is a typical 
default provision in loan agreements, as well as resulting in both an operational failure and an 
easy participant lawsuit.  Failure to make plan contributions is close to the top target for DOL and
IRS audits

EPCRS Controlled 
Group:
coverage of 
employees of 
nonadopting
subsidiary

Corporation A has four subsidiaries, B, C, D, and E (all C-corporations). A 
sponsors a Plan. A leases employees to B and C. They are covered under 
the Plan as employees of A. B and C subsequently cease leasing 
employees from A, and employ them directly. The formerly-leased 
employees of B and C, and a few new employees of B and C (i.e., 
employees who were not previously leased from A) are permitted to 
participate (or to continue to participate) in the plan after the leasing 
relationship with A has stopped, but before B and C become participating 
sponsors of the Plan.  B and C subsequently adopted the plan. All affected 
employees are NHCEs.  Can this be self-corrected by amendment, under 
the portion of Rev. Proc. 2008-50 that permits correction by amendment for 
early inclusion? If not, what correction method would you suggest? 

VCP is available for this; however, this failure would not be eligible for correction under SCP.

Cross-testing 1.401(a)(4)-
11(g)(3)
amendments

A company sponsors a discretionary profit sharing plan that has tiered 
allocations and utilizes cross testing to show nondiscrimination in amounts. 
Owners are allocated a contribution equal to their 415 limit. All other 
participants are allocated a contribution equal to 5% of compensation, which
satisfies the gateway minimum. The Plan fails nondiscrimination testing. 
The plan could have passed by providing a 6% contribution to all eligible 
participants, instead of a 5% contribution. Is the plan sponsor obligated to 
correct the failed testing by contributing more to the current participants, or 
is it permissible to put in a corrective amendment and permit entry and 
provide a 5% contribution to an individual who was  previously ineligible 
(assuming that would permit the plan to pass nondiscrimination testing)?

Either proposed correction is possible, but both probably require an amendment to the plan that 
satisfies Treas. Reg. § 1.401(a)(4)-11(g), in both form and timeliness.   In form, such an 
amendment generally either confers additional benefits to existing participants or existing 
benefits to additional participants.  In either case, the amendment must be both “definitely 
determinable” and nondiscriminatory.
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403(b) plans Universal 

availability
403(b) Plan Question - Universal availability is not satisfied unless each 
employee is given an effective opportunity to make elective deferrals. See 
Treas. Reg. §1.403(b)-5(b)(2). The right to defer must be up to the lesser of: 
(1) the applicable elective deferral limits under Treas. Reg. §1.403(b)-4(c) 
(including any permissible catch-up limits), or (2) the applicable limits under 
the section 403(b) contract with the largest limitation. Does this mean that 
exclusions from compensation (i.e. bonuses, overtime) are not permitted for 
purposes of 403(b) deferrals because it would violate universal availability 
because you are not providing an effective opportunity for the participant to 
defer up to the applicable limit?

So long as the compensation is a 414(s) definition, using partial compensation as discussed in 
the question for deferral purposes should not be a problem.

Minimum
Required
Distributions

Rehired
employees

Required Minimum Distributions and Rehires - There does not appear to be 
guidance on how to handle required minimum distribution payments when 
an employee is rehired. For example, a 71-year old employee retires in 2010
and is rehired in 2012 at age 73. The employee had begun to receive RMD 
distributions, and now upon his rehire he would like to suspend payments 
until his ultimate retirement. Is it permissible to suspend his RMD payments, 
provided the plan document has language that so permits?

No clear position in the regulations about what constitute retirement, and there is also not any 
guidance that permits stopping and restarting.  Therefore, it appears that the circumstances at 
the initial retirement controls.

403(b) plans Default 
rollover
procedure

My question has to do with Regulation 1.401(a)-31, Q&A-7: Under that 
regulation, a plan administrator may initiate a default procedure under which 
a distributee who does not make any distribution election may be deemed to 
have made a rollover election, so long as the distributee has received an 
explanation of the default procedure and of the direct rollover option offered 
by the Plan.  A 403(b) plan has terminated, and the sponsor has an existing 
401(k) in place. Plan participants have distribution options under the 
terminated plan. The sponsor would like participants to move their accounts 
over to the 401(k) plan, which also would avoid any surrender charges. Can 
this Q&A be interpreted to permit the plan sponsor of this terminated plan to 
do a "default rollover" of the 403(b) account balances to the existing 401(k) 
plan without participant consent, but only for those participants who fail to 
respond to the distribution request? The approved method of default rollover
is normally to an automatic safe harbor IRA.

To satisfy section 401(a)(31)(B), a plan has to provide a default rollover to an IRA of a 
mandatory cash-out distribution over $1,000.  However, section 1.411(a)-11(e) provides that, if 
an employer terminates a DC plan and the employer maintains another DC plan, other than an 
ESOP, a participant's benefit may be transferred without the participant's consent from the 
terminating plan to the other plan if the participant does not consent to an immediate distribution 
from the terminating plan.  If the plan provides that, on termination, the benefit of a participant 
who does not consent to a distribution will be automatically transferred to the other DC plan, 
section 401(a)(31)(B) does not come into play and the terminating plan does not have to roll over
participants' accounts automatically to IRAs.

403(b) plans Termination When can we expect some guidance on terminating a 403(b) plan that 
contains custodial accounts especially when not all participants choose to 
complete the necessary paperwork to close out all accounts?

Will answer from the podium.
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Taxation of 
benefits

Death benefit 
paid to 
alternate
payee
beneficiary

If a plan allows an alternate payee to designate a beneficiary and the 
alternate payee dies before payment, which section, i.e., Section 691 
governing income with respect to a decedent, or Section 402(e)(1) prevails 
in determining who is taxed for income tax purposes? In a Tax Court case 
decided before enactment of the special rule of Section 402(e)(1), the court 
decided that the general rule of Section 402(a) was not incompatible with 
Section 691 with Section 691 governing who is taxed and section 402(a) 
specifying how. [Darb] However, both Section 402(e)(1) and Section 691 
purport to govern who is taxed. If Section 402(e)(1) applies, this could lead 
to the ridiculous result of the participant/spouse being taxed on amounts 
going to the new spouse as the beneficiary.

It depends on whether the payments are made to the alternate payee independently of the 
participant or not.  If the payments are independent (i.e., a separate share award to the alternate 
payee), if the original alternate payee is the spouse, and the amount is taxed to the actual 
recipient of the money (i.e., the original alternate payee or its beneficiary).  On the other hand, if 
the participant and the spouse were each awarded part of a shared payment award, then the 
spouse's beneficiary is considered to be a nonspouse alternate payee, and the participant is 
taxed on the distribution.  (There is some case law that indicates that the beneficiary of the 
alternate payee must also meet the definition of alternate payee vis-a-vis the participant to 
receive the distribution under a shared payment award.)

Circular 230 PTIN for EAs Will Enrolled Actuaries (EAs) who prepare only the Schedule SB portion of 
the 5500 be considered a paid preparer and have to obtain a PTIN even if 
someone else prepares the rest of the 5500

The IRS will need to clarify this in guidance. However, the expectation is that EAs will need to 
get a PTIN (although no competency examination (other than the enrollment examinations to 
become an EA) is needed to enable EAs to complete returns related to their scope of practice 
under Circular 230, such as the Schedule SB)

EPCRS Late Amender Rev. Proc. 2008-50, §14.01, Part VI, states in part that “Sanctions will not 
be excessive and will bear a reasonable relationship to the nature, extent, 
and severity of the failures…” §14.02, Part VI, states in part, that “If one of 
the failures discovered during an Employee Plans examination includes the 
failure to amend the plan timely for relevant legislation, it is expected that 
the sanction will be greater than the applicable fee described in section 
14.04.” §14.04(1), Part VI, states in part, that “The compliance fee for 
nonamenders… not voluntarily identified by the Plan Sponsor, but instead 
discovered by the Service in connection with the determination letter 
application process… is determined in accordance with the chart below.” 

Questions: 1. Is there any difference between discovery of defects during 
the determination letter application process and discovery during plan 
examination? Should there even be one? Aren’t both audit-CAP situations? 
2. What is the definition of “(the sanction is) expected to be greater than” of 
§14.02? For example, in the case of a GUST nonamender (whose only 
failure is failure to update the plan for GUST) with 20 or fewer employees 
and for whom the §14.04(2) compliance fee is $3,000 if discovered during 
the determination letter application process, what would/should the 
compliance fee be if discovered during a plan examination? $3,001? Or, 
because a greater amount is merely “expected”, does it mean that the 
compliance fee should only be no less than $3,000? Thank you.

(1) There is no difference.  The only important distinction is whether the defect is discovered by 
the Service upon its review of the plan, or whether it was voluntarily self-identified and reported 
up front. 

(2) The EPCRS fee schedules provide sanction amounts for voluntary compliance submissions 
and for those violations identified during the determination letter process.  Sanctions are higher 
in the latter schedule in order to promote voluntary compliance.  If form violations are discovered 
during the examination program, we may look to the latter schedule in determining a sanction.
However, because there are often other violations, this schedule may be used instructively, but 
not determinatively.
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Restorative
Payments

Reimburseme
nt for Market-
Value
Adjustments
due to 
Employer-
initiated
changes

Are restorative allocations for participants who experienced a market value 
adjustment due an employer initiated exchange into a new investment 
option credited as (1) earnings or (2) annual additions subject to 
nondiscrimination testing? An example would be a change in record keepers
results in changes to the investment lineup, including replacement of the 
stable value investment option which results in a surrender charge.

Rev. Rul. 2002-45 requires that a restorative payment must be based on a reasonable risk of 
liability for fiduciary breach. (See, also Rev. Rul 2002-84 and Treas. Reg. section 1.401(a)(2)-1.) 
In absence of an identifiable basis for a fiduciary lawsuit, the deposit should be considered a 
current contribution. (Note: the marketing adjustment is not a fee to be reimbursed but an 
investment loss.)  There may be a different result if the additional amount comes from the new 
investment provider, rather than the employer (since this might be, in substance, a fee refund).
You need to parse down to the structure of the reason for the payment

Compensation Directors' 
Fees

A doctor owns less than 5% of a medical practice and participates in a 
401(k) plan sponsored by the practice by deferring $5,000 and receiving a 
$44,000 employer contribution, for a total of $49,000 annually. The doctor 
also receives directors' fees from the practice in an amount of $20,000 
annually. May the doctor establish a Simple IRA based on his directors' 
fees? If so, how much could he contribute to the Simple IRA? Would it make
a difference if he owned more than 5% of the practice?

Under the leased owner rules, it is clear that a 5% owner getting directors fees must aggregate 
the plan based on the directors' fees with the company plan. However, if he owns less than 5%, 
it appears that there is nothing in current guidance requiring aggregation.  Also, if the only 
company to which the director provides his services is the company in which he practices 
medicine, then his director company could be a management org under Section 414(m)(5). 

401(k) safe 
harbors

Funding from 
forfeitures

Is it permissible for a Plan Sponsor to correct a failed ADP Test with a 
QNEC contribution funded from the Plan's forfeiture account balance if the 
Plan Document reflects that forfeitures will be used to reduce future 
employer contributions? Is it permissible for a Plan Sponsor to make an 
ADP Safe Harbor contribution funded from the Plan's forfeiture account 
balance if the Plan Document reflects that forfeitures will be used to reduce 
future employer contributions?

To be discussed from the podium.

Eligibility and 
Plan Entry

Rehired
employees

A plan has eligibility requirements of 1 year of service, with entry on the 1/1 
and 7/1 following completion of the requirements.  Employee A was hired on 
5/1/2006 and then terminated 3/1/2007.  He worked 1,000 hours during that 
time frame. Employee A is rehired 6/1/2009 with no service in the interim 
between when he terminated on 3/1/2007 and his date of rehire.  Assume 
that the 1,000-hour rule is being used (as opposed to elapsed time).  Is the 
employee eligible on 7/1/2009 or, because the employee did not serve for 
12 consecutive months between 2006 and 2007, does the employee 
become eligible on 07/01/2010?

Treas. Reg. § 1.410(a)-4(b)(1) provides that for an employee who satisfies the minimum 
participation standards of IRC 410(a) and has not incurred a break-in-service, a rehired 
participant’s entry date is either (i) immediate, if rehired after the originally scheduled entry date, 
or (ii) deferred until the originally determined plan entry date if the participant was rehired prior to 
this date.  Under the facts given, the original eligibility computation period was May 1, 2006 
through April 30, 2007, at which time the participant was credited with 1 year of service.  The 
applicable entry date would be July 1, 2007.   Therefore, the participant would have to participate
on the date of rehire, June 1, 2009.  A different result would apply if the plan utilized the one year
holdout break-in-service provision of IRC § 410(a)(5)(C).

Eligibility and 
Plan Entry

Predecessor
service credit

This question has to do with service credit with a predecessor employer in a 
plan document. Company B plan credits prior service with Company A. Both 
Company A and Company B plan have 1 Year of Service eligibility 
requirements and semi-annual entry dates (1/1 and 7/1). An employee had 1
Year of Service with Company A on 6/1 and entered its plan on 7/1. 
Employee terminated with Company A on 8/30 and is hired by Company B 
on 8/31. If Plan B credits prior service with Company A for eligibility 
purposes, when does this employee enter Company B plan - immediately 
upon being hired by Company B (8/31) or is he subject to Company B's plan 
entry date, which is not until the next 1/1?

The answer depends on whether Companies A and B are related, within the meaning of IRC § 
414, and whether Company B maintains the plan formerly sponsored by Company A.  If A and B 
are related, and therefore treated as a single employer for purposes of IRC § 414, all service 
credited under Company A is treated as credited for Company B.  When the employee switched 
from A to B, he is immediately eligible for participation in the Company B plan.  A similar result 
would apply if B maintains the former Company A plan.    If A and B are unrelated, and B does 
not maintain A’s former plan, then no requirement exists for crediting service, other than that it 
must be specifically provided for in the plan document and must be nondiscriminatory in 
operation.  See Treas. Reg. § 1.401(a)(4)-11(d).  Accordingly, absent any relationship between 
Company A and B, the employee could either be made an immediate participant, or could be 
made to await an entry date under Company B’s plan, as long as the result is nondiscriminatory.
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Sub-Topic Summary Question IRS Answer
403(b) plans Entry dates Are entry dates in a 403(b) plan permitted, or does entry have to be 

immediate upon date of hire for deferral purposes under the universal 
availability rules? It is possible to interpret Treas. Reg. § 1.403(b)-5(b) as 
allowing entry dates? Reg §1.403(b)-5(b) provides "A section 403(b) plan 
satisfies the effective opportunity requirement of this paragraph (b)(2) only, 
if, at least once during each plan year, the plan provides an employee with 
an effective opportunity to make (or change) a cash or deferred election...". 
Is this an annual entry date, or more of an annual notice requirement?

The 403(b) statute does not have specific rules to accommodate entry date requirements, but it 
is reasonable to have entry dates to make it administratively feasible. So, monthly entry dates 
work, maybe quarterly, but probably not semi-annually

EPCRS unintentional 
401(k) plan

An employer establishes a profit sharing plan, effective 1/1/09. The plan 
sponsor didn't realize that 401(k) provisions were included in the plan and, 
consequently, did not offer any employees (even the HCEs) with the 
opportunity to defer. Because no one is deferring, there is no ADP for either 
HCEs or NHCEs. What would the correction method under EPCRS for this 
scenario be? If the employer states that it neither intended to sponsor a 
401(k) plan to begin with and does not want to sponsor one going forward , 
will the IRS permit the plan to be amended retroactively to eliminate the 
401(k) feature?  Would this need to be done through VCP?

No canned correction under EPCRS.  A plan sponsor could propose an additional QNEC to 
replace the missed deferral opportunity for all employees.  Although the ADP framework would 
not be available for calculating the missed deferral, a reasonable alternative might be 
considered.

Eligibility and 
Plan Entry

Rehired
employees

A plan 1 Year of Service for eligibility purposes. The Plan defines a Year of 
Service as 1,000 Hours of Service during the Eligibility Computation Period. 
The Plan is a calendar year Plan and uses semi-annual entry dates (i.e., 
January 1 and July 1). Employee A is hired on March 15, 2010 and works 
1,000 Hours of Service by November 15, 2010, when he terminates 
employment. Employee A is subsequently rehired on April 15, 2012. When 
does Employee A enter the Plan, assuming he is not otherwise excluded 
from Plan participation and assuming the Plan does not apply the one-year 
holdout Break-in-Service rule?

Same analysis as provided for Answer to Question 28:  Employee A earns a Year of Service as 
of March 14, 2011. His entry date is July 1, 2011. However, since A is not employed as of his 
entry date, he does not enter the Plan as of such date. When A is rehired on April 15, 2012, he 
must enter the Plan immediately as of April 15, 2012. The Plan cannot make A wait until the next 
entry date following re-employment.

Plan Mergers Form 5310A 
filing

Two plans are merging and the Form 5310A must be filed.  If the Form 5310
A was never filed, is there any ramification other than the late filing penalty 
of $25 per day up to $15,000?  Is there any way to avoid this penalty?

In general, IRC section § 6058(b), requires a plan administrator to file an actuarial statement of 
valuation evidencing compliance with IRC section § 401(a)(12), in the case of a merger, 
consolidation or transfer of assets or liabilities from one plan to another.  Many defined 
contribution plan mergers are not subject to this notification requirement, but for those that are, 
Form 5310-A, Notice of Plan Merger or Consolidation, Spin-off, or Transfer of Plan Assets or 
Liabilities, was designated by the Service as the form to be used for satisfying these 
requirements, and must be filed at least 30 days prior to this reportable event.  The penalty for 
failing to file any form required under section 6058 on the due date in the prescribed manner is 
equal to $25 per day, up to $15,000.  IRC § 6652(e) provides for non-assertion of the penalty if 
reasonable cause can be shown.

Top Heavy 
Minimums

Failure to fund How does the IRS feel about plan sponsors who fail to fund required top 
heavy contributions or 401(k) safe harbor contributions? Why isn't the failure
to fund these contributions addressed on the Form 5500 or related 
schedules similar to late submissions of pretax deferrals or failure to meet 
minimum funding requirements?

They don't like them.  They have no answer as to why it's not addressed on schedules.
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Coverage Puerto-Rican 

employees
We administer a US-based plan that is owned by a Puerto Rican-based 
firm. The US-based plan, which has an effective date of 01/01/2010, has 
eight active participants (3 HCEs and 5 NHCEs), all of whom are domiciled 
in the US. The Puerto Rican parent sponsors an Profit Sharing Plan under 
Puerto Rican Internal Revenue Code §1165 (e) which has 1000 active 
participants (approximately 35 HCEs and 965 NHCEs using the IRS' 
definition). The 1165(e) plan is a non-qualified plan according to the IRS 
Internal Revenue Code, and its participants will not benefit in the US-based 
plan. Question: Can you suggest a way(s) whereby the US based plan can 
pass coverage (410(b)), since the Puerto Rican employees are not 
nonresident aliens?

to be discussed from the podium.

Participant
Loan

Interest on late 
(but not too 
late) payments

When a loan payment is late (but the loan is not yet in default), is there a 
requirement to credit daily interest back to the original payment due date? 
For example, assume a loan payment is due on August 15 according to the 
amortization schedule. The amortization schedule provides that a $700 
payment is due, with $600 allocated to interest and $100 allocated to 
principal. Because the amortization schedule due dates do not align exactly 
with the employer's payroll date, the loan payment is not received until 
August 18 (3 days later than the schedule). Is it proper, since the grace 
period has not expired and the loan is not in default to charge interest 
according to the original amortization schedule (i.e. $600 to interest) or does
the interest need to be adjusted to reflect it accrued on the balance for an 
additional 3 days? The loan regs appear to require the daily interest only 
when a loan is in default or there is a leave of absence.

Technically, no, because nothing compels it.  A general standard is what would a commercial 
lender do for a comparable loan (and interest free grace periods seem to be common, but not 
ubiquitous).

IRC 415 Change of 
companies for 
professional
organizations

Several physicians in town have decided to come together to create a multi-
specialty medical practice in order to gain strength in numbers. The 
physicians in question each have existing practices (some are sole props, 
some are corporations and some are LLC's). These practices will cease 
operations on 12/31/2010 and the physicians will begin practicing together 
under New Practice, LLC on 1/1/2011. New Practice, LLC will establish a 
new retirement plan sometime in 2011 with the intent of providing benefits to
the doctors and the other employees. As would be expected (or I wouldn't 
be submitting this question), the doctors will hope to maximize their 
contributions to the 415 limit for 2011 in this new plan. As far as the old 
practices are concerned, the physicians will be active only to the extent of 
working to collect their receivables for services rendered prior to 2011. It is 
very common in cash basis businesses to collect income for services 
rendered in prior years, pay salaries based on this income, and make 
retirement plan contributions based on this income. They would like to do 
this and make contributions in 2011 based on the income they generate 

Top Heavy 
Minimums

Split eligibility 
in Safe Harbor 
401(k)

Must a safe harbor 401(k) plan that is top-heavy and provides for “split 
eligibility" (safe harbor contributions are made only to the “upper group" 
(participants who have attained age 21 and have completed one year of 
service) and not to the “lower group" (participants with less than one year of 
service and under age 21)) provide a top-heavy minimum allocation to the 
lower group's non-key participants employed on the last day of the plan 
year?

If the safe harbor contribution is not provided to ALL eligible NHCs then the entire plan is subject 
to the top heavy rules. So if the plan is top heavy, all non-key employees must get the top heavy 
minimum allocation, not just the NHCs whoa re in the "lower group." However, the safe harbor 
contribution provided to the "upper group" is counted toward determining if the top heavy 
minimum contribution liability is satisfied.
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Participant
Loan

Calculation of 
loan
maximums in 
refinancing
situation

A guy with a $10,000 account balance takes a loan of $10,000 over a 5 year
term and happily makes loan repayments for a year. The OLB is now $9,000
(for simplicity). The plan allows refinancing, so the guy takes another $2000 
as a loan (for a total of $11,000) and the plan reamortizes the ENTIRE 
amount over another 5 years (oops). What amount is taxable to the 
participant as a result? Just the $2000? Or the whole $11,000?

The new loan ($11,000) replaces the prior loan ($9,000) and accordingly, the rule at Treas. Reg. 
section 1.72(p)-1, Q&A-20(a)(2) applies.  This rule treats both loans as outstanding on the date 
of refinancing, so that the $10,000 limit is exceeded (as well as the limit to no more than half the 
account balance).  Thus the replacement loan is deemed distributed.  There is an example 
illustrating how to calculate the amount taxable and it depends on the highest balance in the 
prior year.  Assuming the highest balance in the prior year was $10,000 (for simplicity), then the 
full $11,000 is deemed distributed.

EPCRS Minimum 
Required
Contributions

RMD due for the 2009 calendar year equals $15,000. The plan fails to make 
the distribution. The excise tax attributable to the RMD failure is $7,500 
(subject to waiver, if VCP correction method is used).

What is the plan's distribution liability with respect to the failed RMD for 
2009. Is it: (1) $15,000 or (2) $15,000 as adjusted for net earnings?

Proposed answer: Since the failure is now an operational failure, it would 
seem the correction method is to make a corrective distribution in 
accordance with the guidelines under EPCRS. Accordingly, answer (2) is 
correct.

Assuming (2) is the correct answer, from what date are net earnings 
calculated? Proposed answer: It would seem the answer should be net 
earnings measured since 12/31/2009, since the distribution liability was 
$15,000 regardless of earnings if the distribution were made by 12/31/2009. 

If the net earnings are a net loss, let's say a 10% loss, then what is the 
corrective distribution amount? Proposed answer: $13,500 (i.e., $15,000 
minus the net loss).

Agree with the answer in (2).

The earning for a corrective distribution with respect to an operational failure to make a 
distribution provided for under the plan depends on when the plan provides for payments to be 
made.(quarterly, at year end, etc.).

Yes, losses can be generally be taken into account (from the date of the failure to the date of the 
correction).
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